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Who’s Mollycoddling Them? 


“Stop mollycoddling young criminals!” 

This is the refrain that is being heard increasingly from all sides. Even 
J. Edgar Hoover, head of the Federal Bureau of Investigation, came out a few 
months ago with a blistering editorial demanding a crackdown upon “fierce 
young hoodlums too often and too long harbored under the glossy misnomer 
of juvenile delinquents.” 

Youthful crime is indeed a serious and growing menace. War babies born 
after the Pearl Harbor attack, and children neglected while their parents worked 
in war factories, now are old enough to commit major crimes. They are com- 
mitting them, and the end is not yet. 

But who is “mollycoddling” them? A great many people think the juvenile 
courts are responsible, although three out of four juvenile offenders are dealt 
with directly by the police and never get into the juvenile courts at all. What 
is a juvenile court, and how does it differ from other courts? The first juvenile 
court, established in Chicago in 1899, was designed to give its charges care, 
custody and discipline which “shall approximate as nearly as may be that 
which should be given by its parents.” The state was to exercise “guardian- 
ship” over a child found under such adverse social or individual conditions 
as develop crime, and he was to be treated not as a criminal but as a ward 
of the state. These are today the guiding principles of all juvenile courts. 








68 JOURNAL OF THE AMERICAN JUDICATURE SOCIETY 


Of course not all parents and guardians 
deal with their children as they should. Many 
of them “mollycoddle,” with unfortunate re- 
sults. Perhaps an occasional juvenile court 
judge, being human too, may also err in that 
respect. But stern discipline was the rule in 
the homes of the 1890's to which the Chicago 
statute referred. Before the advent of to- 
day’s thermostatically-controlled gas and oil 
heating, houses very commonly had near the 
kitchen door a rough shelter known as a 
woodshed. In it was a pile of kindling wood, 
consisting of split sticks perhaps eighteen 
inches long, just right for grasping firmly at 
one end, and with perhaps a strip of rough- 
surfaced bark still attached along one side. 
Before the day of the safety razor and the 
electric shaver, every pater familias had a 
long strip of smooth leather known as a razor 
strop on which each morning he whetted his 
straight razor to hair-splitting sharpness. In 
addition to the starting of fires and the 
sharpening of razors, both kindling wood and 
razor strop had a secondary use in the rais- 
ing of children, the lack of which in today’s 
mid-century homes is responsible for much of 
the grist that comes to the juvenile courts. 

Good juvenile courts can and do supply not 
the woodshed and razor strop, but a suitable 
equivalent of that missing ingredient as oc- 
casion demands, and it is not necessary to 
turn youngsters over to the criminal courts 
to get stern treatment for those who need it. 
Indeed, along with those who castigate the 
juvenile courts for laxness and _ leniency, 
there are at the same time others who accuse 
them of railroading the kids to prison with- 
out regard for their constitutional rights. As 
one juvenile court judge plaintively _re- 
marked, “Which is the devil and which is the 
deep blue sea, I am not sure. But we do 
seem to be in the middle.” At any rate, 
“getting tough” with tough kids is certainly 
within the powers and no doubt very often 
within the duty of a juvenile court. 
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But wise parental discipline is administered 
with love, in no greater measure than neces- 
sary, and only for the best interests of the 
child. Why should discipline administered 
by the state, as a foster parent, ever be on 
another basis? Because one boy is extra bad? 
He may be the one with the greatest need. 
The juvenile court idea is and always will 
be sound, and legislation enacted and pend- 
ing in several states to cut down on juve- 
nile court jurisdiction and powers and to turn 
“young criminals” over to the criminal courts 
for what will be expected to be severe punish- 
ment, would turn the calendar back a half- 
century. 

Indeed, instead of cutting down the juve- 
nile courts, their basic principle should be 
extended to apply to persons of all ages ac- 
cused and convicted of crime. In the life 
of every person who has run afoul of the 
criminal laws, something has gone amiss. 
In some instances it may be irremediable, and 
for the good of both the individual and so- 
ciety it may be necessary to provide for his 
detention or segregation, just as victims of 
some dangerous diseases must be temporarily 
or permanently hospitalized or quarantined. 
But there is no particular age in advance of 
which help and rehabilitation is possible and 
after which it is not. The adult who has gone 
wrong, as much as the juvenile, is entitled 
to the help of the state in getting on the 
right track, and if it can be done both he 
and society are the gainers. 

Let us apply the juvenile court idea to 
everybody. Let us lay a stern, restraining 
parental hand upon those who need it to 
keep them from committing more crime, but 
meanwhile let us do our best to find and 
correct the conditions which have led each 
of them down the wrong path, and let us 
help all who can be helped to find and fill 
their right place in a society that is too civil- 
ized to seek revenge. 
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THE ESSENTIAL CHARACTERISTICS OF A JUDGE 


“The duty of all judges is to see that justice 
is done within the framework of the law in 
all cases that come before us. In order to ac- 
complish this purpose judges must possess 
certain essential characteristics. I shall not 
attempt to enumerate an exhaustive list of 
those qualities, but will name a basic few. 
First of all, in order to discharge properly 
the duties of a judge, one must be a man of 
character and ability. I put character first. 
No man can be the sort of judge that we ex- 
pect an American judge to be unless he be 
absolutely honest, absolutely courageous and 
blessed by God with an understanding heart. 
By being honest I mean that he must have 
not merely financial but intellectual honesty. 
By courage I mean not merely physical 
bravery but also the moral courage to do 
right in the face of unpopularity, of ridicule 
or danger, or at the cost of personal loss or 
sacrifice. There is one other quality I have 
learned to prize greatly, and that is the gift 
of common sense. I submit that there is no 
substitute for this. After all, it has been said 


that ‘law is common sense as modified by 
the legislature. A judge will never go far 
wrong if he applies the test: Does my pro- 
posed action square with good common 
sense? Furthermore, a judge should be a 
kindly man. An understanding heart was the 
gift of God asked by the ancient King; and 
it is the gift above all others that a judge 
should pray for. The bench is no place for a 
cones or a ern man, whatever other quali- 


Chief faatiee Marshall peer it up in 
these words: “The judge must be perfectly 
and completely independent, with nothing to 
influence or control him but God and his 
conscience’; and I would add that he should 
strive to keep that conscience bright and 
shining . not let it become 
nished.” 


dull or tar- 
—LEVI S. UDALL 

Chief Justice of the Arizona Supreme Court 

[Excerpts from a speech made on the in- 

duction of Judge Yale McFate in the Superior 

Court Bench of Maricopa County, Arizona.] 
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within the next few months. Like the 
seal shown in the last issue it was also 
designed by Edward J. Hanratty and 
produced by Beaux Arts Engrossers, Inc., 
of Chicago. Members’ names are to be 
inserted in Old English type, together 
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PUBLIC RELATIONS 


and 


The Indwidual Lawyer 


As compared to a century or fifty years 
ago, lawyers and their bar associations today 
enjoy good public relations. The integrity 
and competency of lawyers, individually and 
as a group, are better appreciated today than 
ever before. 

This present good feeling for our ancient 
profession has made itself felt in many direc- 
tions. There is ever-increasing reliance upon 
the lawyer for assistance in all affairs touch- 
ing any phase of law. There is acceptance 
and recognition of lawyers as leaders in 
every field of community and public life. 
Most important — there is solid public respect 
for courts of law and the judicial system. 

But none of us lawyers and judges is so 
naive as to suppose that our present good 
state of public relations just “happened” — or 
that such relations cannot and should not 
be further improved —or that we may now 
rest on our oars and content ourselves with 
reaping the monetary rewards of public ac- 
ceptance. 

The fact is that such standing as our pro- 
fession has today in the public eye is the 
direct fruitage of long years of dedicated ef- 
fort by many individual lawyers and _ their 
associations. The fact is that there still is a 
strong undercurrent of public dissatisfaction 
which must be recognized and can be effec- 
tively dealt with. The fact is that, should 






we relax in a spirit of contentment with what 
has been achieved, public esteem will surely 
wane. 


Dean Roscoe Pound has graphically por- 
trayed the public standing of American 
lawyers from colonial times to the present 
day. When the colonies were first formed, 
there was a very definite attempt to get along 
without lawyers altogether. In an effort to 
accomplish this, laws were enacted forbid- 
ding the charging of legal fees, or fixing very 
low fees. Other laws strictly limited the 
number who could engage in the practice of 
law, or specified conditions of admission 
which necessarily produced that result. Still 
others established alternative methods of ob- 
taining justice which wholly circumvented 
judicial process — as by the Pennsylvania sys- 
tem of conciliation by “common _peace- 
makers.” Many of these enactments contained 
most uncomplimentary recitals concerning 
lawyers and their profession. 

These early attempts to abort the Ameri- 
can legal profession were unsuccessful. In its 
place came the other extreme. The practice 
of law was opened up to untrained and ir- 
responsible pettifoggers. Gradually, however, 
there came about an era in which the pro- 





1. Pound, Roscoe, The Lawyer from Antiquity to 
Modern Times, West Publishing Co., St. Paul, Minn.. 
1953. 
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fession was represented by persons admitted 
to practice on a basis of competence and 
good character. 

Pound was able to report that, “by the 
time of the Revolution, the legal profession 
in most of the colonies had become well es- 
tablished in public estimation, well educated, 
and well qualified by study of law.”? In some 
colonies, effective bar organizations were al- 
ready in existence, and the old prejudice 
against lawyers had all but worn away. 
Twenty-five of the fifty-six signers of the 
Declaration of Independence, and thirty-one 
of the fifty-five members of the Constitutional 
Convention were lawyers. 

From the American Revolution to the 
1830’s, which Pound calls the formative era 
for American law and legal institutions, the 
fortunes of the legal profession in this country 
were constantly ascending. It was a time for 
great judges — John Marshall, Joseph Story — 
and for great lawyers — William Pinckney, 
William Wirt, Jeremiah Mason, Daniel Web- 
ster, Rufus Choate. 

Then, about the mid-1830’s, the pendulum 
again began to swing the other way. Be- 
tween 1836 and 1870, there was a near break- 
down of organization, education, and _pro- 
fessional training. 

But with the development of the present- 
day type of bar association in the 1870's, 
there was a revival in the profession, which 
has continued to this day. The organization of 
the American Bar Association, in 1878, gave 
impetus to this movement. The development 
of integrated state bar associations, begin- 
ning with North Dakota in 1921, added 
stability and substance. The reorganization 
of the American Bar Association, in 1936, to 
create a House of Delegates, added new force 
and vigor. The tremendous increase in local 
bar associations and the expansion of their ac- 
tivities brought needed grass-roots support. 

The fact that our profession has grown 
in stature at the same time that effective bar 
associations have been spawned and acti- 
vated is no coincidence. Led by unselfish 





2. Ibid., p. 163. 
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men of vision and energy, these organizations 
have been ferreting out and correcting the 
major causes of public dissatisfaction with 
our profession. This dissatisfaction, in so far 
as it has merit and is therefore subject to 
correction, pertains to the dishonesty and in- 
competency of some lawyers, and the in- 
adequacies and delays in the judicial system 
itself. 

These organizations have also been taking 
effective steps to overcome a misunderstand- 
ing on the part of the public, which has 
prejudiced our profession in the past. This 
misunderstanding arises partly from the fact 
that the practice of law involves, as in the 
case of no other profession, a clash of per- 
sonal interests. Each litigant usually feels 
that justice is on his side. So, in each case, 
there is likely to be one litigant who feels 
strongly that justice has miscarried. 

Misunderstanding also arises from the fact 
that lawyers ordinarily hold themselves out to 





FREDERICK G. HAMLEY, judge of the U. S. Court 
of Appeals, Ninth Circuit, made this address before 
the Bar Association of San Francisco. Former justice 
and then chief justice of the Washington State 
Supreme Court, Judge Hamley was a special member 
of the faculty of the New York University School of 
Law in conducting the Seminar for Appellate Court 
Judges during the past two summers. He has served 
as chairman of Washington’s State-wide Committee 
on Educational Television. 
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represent litigants on either side of a contro- 
versy, and lawyers fraternize socially while 
representing adverse interests. To many a 
layman, this looks like insincerity, to say the 
least. 

Once we recognize these major causes of 
dissatisfaction and misunderstanding, we 
may, as individuals, and through our bar as- 
sociations, adopt a course of action designed 
to remove them or lessen their detrimental 
effect. This is just what has been going on, 
especially during the last twenty years. 

But, as I have said before, retention of 
the gains already made and the overcoming 
of such discordant public reaction as may 
persist require constant thought and work. 

The responsibility of the individual lawyer 
in this undertaking is a heavy one. He has 
it within his power to add to or detract from 
not only his personal standing as a lawyer, 
but the standing of the legal profession as a 
whole. Howard L. Barkdull, in his annual 
address as president of the American Bar 
Association, in 1952,’ put it this way: 

“I submit that in the long run the most 
effective way for the profession of the law 
to improve its relations with the public 
and to bring about a more favorable atti- 
tude toward the lawyer on the part of the 
people is by deserving such an opinion 
on the basis of conduct and performance.” 


A Lawyer’s Responsibilities 


There is no mystery as to the kind of con- 
duct and performance on the part of law- 
yers, as individuals, which will maintain and 
strengthen public relations. 

First, there must be constant and exact- 
ing adherence to the high ethical standards 
of our profession. The built-in conscience and 
sense of decency with which every man 
comes equipped ordinarily provide all that 
is needed in the way of standards of right 
professional conduct. For the doubtful or 
unusual case, the forty-seven canons of pro- 
fessional ethics, first formulated in 1908, pro- 
vide detailed guides which should be re- 





3. American Bar Association Journal, Vol. 38, Oct., 
1952, p. 826, 
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garded as controlling. 

Maintenance of high ethical standards, 
however, requires more than individual ad- 
herence to the accepted code. It calls for 
the exercise of a lawyer’s moral force in ob- 
taining adherence by others. It calls for the 
willing cooperation and assistance of all 
lawyers in effectuating the established disci- 
plinary procedures of the bar and courts. The 
true attitude must be, “Who sullies the pro- 
fession, sullies me.” 

Second, it is the responsibility of each 
lawyer to attain and maintain a high degree 
of competence and skill as a legal technician 
and craftsman. In our complicated civiliza- 
tion of today, this calls for a constant and 
purposeful effort by each lawyer to keep 
himself abreast of current legal thinking and 
writing, and significant changes and develop- 
ments in both legislative and court-made 
laws. 


Modern Tools 


There are modern tools and facilities avail- 
able to all attorneys for carrying on this post- 
admission legal education. Some of the most 
effective of these are the legal institutes on 
general and special subjects, sponsored by 
bar associations; seminars, open to lawyers, 
conducted by law schools; section and com- 
mittee work, carried on by bar associations, 
in which any lawyer can find a place relevant 
to his professional interests; reading mate- 
rials, including special texts, law school 
periodicals, bar association journals, and spe- 
cial studies, such as New York University’s 
annual survey of the law. 

A third responsibility which the individual 
lawyer must accept is to render legal serv- 
ice without expectation of compensation in 
those instances where justice cannot other- 
wise be attained. Few of us can measure 
up to George Wharton Pepper's record of 
devoting five-eighths of his total output in 
time and effort to legal services for which 
there was no possibility of compensation. 
But perhaps we do, or should, at least come 
up to the standard disclosed by a recent sur- 
vey conducted in the state of Oklahoma. The 
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average lawyer in Oklahoma, according to 
this 1953 survey, spends 46.7 hours per week 
in legal services, and 5.9 hours, or 13 per cent 
of the average work week, in legal work 
for which he knows he will not be compen- 
sated.* 

A fourth responsibility of the lawyer is 
to make an individual contribution in time 
and effort towards the improvement of the 
administration of justice. As President Theo- 
dore Roosevelt put it: “Every man owes 
some of his time to the upbuilding of the pro- 


K 


fession to which he belongs.”® 


Judicial Reforms 


The drive to improve judicial administra- 
tion in this country received its initial im- 
petus from something which happened just 
a little over fifty years ago. I refer to that 
remarkable address made at the 1906 meet- 
ing of the American Bar Association by a 
young Nebraska lawyer, then known to few, 
but now recognized and respected by lawyers 
and judges everywhere. 

Roscoe Pound’s 1906 address was entitled: 
“The Causes of Popular Dissatisfaction with 
the Administration of Justice.” As Dean 
Wigmore put it in his introduction to the 
address, on the occasion of its reprinting in 
the February, 1937, issue of the Journal of 
the American Judicature Society, it was 
“the spark that kindled the white flame of 
high endeavor now [that is, in 1937] spread- 
ing through the entire legal profession and 
radiating the spirit of resolute progress in the 
administration of justice.” Nor has the in- 
fluence of Pound’s address abated since Wig- 
more wrote. As late as 1949, in his intro- 
duction to the work on the Minimum Stand- 
ards of Judicial Administration, the late 
Chief Justice Vanderbilt of New Jersey said 
that Pound’s 1906 paper “should be required 
reading once a year for every judge, lawyer, 
law professor, and student on the day he re- 


4. Ibid., Vol. 40, Aug., 1954, p. 689. Survey con- 
ducted by the Bureau of Business Research of the 
College of Business Administration of the University 
of Oklahoma at request of the Oklahoma Bar Associa- 
tion. 
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turns from his summer vacation and faces 
his work anew.” 

One way in which a lawyer can contribute 
to the improvement of the administration of 
justice is to take an active interest in one of 
the many organizations which are now en- 
gaged in this great enterprise. Among these 
is the American Bar Association, with its 
seventeen sections open to any lawyer who 
applies. Then there are such related na- 
tional organizations as the American Judi- 
cature Society, the American Law Institute, 
and the National Conference of Commission- 
ers on Uniform State Laws. 

Perhaps as important as, or more important 
than, any of these are the local bar associa- 
tions such as the Bar Association of San 
Francisco. Local organizations, serving close 
to the lawyer and to the courthouse door, are 
in a position to identify problems as they 
arise. They can foster new procedures and 
techniques which need to be practiced on the 
local level before being proposed for general 
acceptance. They afford an opportunity for 
service to lawyers who may find it impracti- 
cable to accept responsibilities in a national 
organization. Above all, they provide indis- 
pensable grass-roots support for the great 
nation-wide projects sponsored by the na- 
tional organizations. 

A fifth responsibility of the individual 
lawyer in upholding the dignity and prestige 
of the profession is to seek and accept posi- 
tions of leadership in the educational, cul- 
tural, patriotic, charitable, and political life 
of the community. The lawyer can and 
should be the directing or stimulating force 
in most of the worthy group activities of our 
people. This opportunity is his because he is, 
as F. D. G. Ribble has said, the technician 
of democracy, the specialist in man’s rela- 
tion to man.® To the extent that lawyers ac- 
cept this responsibility, the stature of the 
entire profession is enhanced. 


5. Ibid., Vanderbilt, Arthur T., “The Five Fune- 
tions of the Lawyer: Service to Clients and the 
Public,” Vol. 40, Jan., 1954, p. 31. 

6. Ribble, F. D. G., “Future Lawyer,” Temple Law 
Quarterly, Vol. 24, p. 4. 

















The Missouri 





of 


Choosing Judges 





Question —Would you explain briefly 
what the Missouri plan for selecting judges 
is? 

ANSWER - It is a plan for the maintenance 
of a thoroughly qualified and independent 
judiciary by taking the selection and tenure 
of judges out of politics. Selection is by ap- 
pointment by the Governor, but from a list 
of three nominees named by a commission 
composed of both lawyers and laymen, who 
do not hold any public office or any official 
position in a political party. The Governor's 
appointment must be confirmed by a vote 
of the people at the next general election held 
after the appointed judge has served twelve 
months in office. 

The plan’s intent is to make selection on 
the basis of the essential judicial qualities of 
personal integrity, judicial temperament and 
adequate legal training; and to make tenure 
depend upon satisfactory service in office. 
Judges have definite terms, six years on trial 
courts and twelve years on appellate courts; 
and at the end of each term the judge must 
receive a favorable vote of the people to 
get another term. The people vote “yes” or 
“no” on the question: “Shall Judge ........ 
See Court be retained in office?” 
We believe this plan contains the best fea- 


By LAURANCE M. HYDE 


tures of other appointive and elective sys- 
tems and provides safeguards which they do 
not have. 

Q. — What occasioned the adoption of the 
Missouri plan? Was it inability to get good 
judges, or was it fear of a link between judges 
and politicians or was it a general desire to 
elevate the tone of the bench? 

A. — All of these were factors. However, 
most important was the situation in our two 
large cities, St. Louis and Kansas City, where 
selection and tenure of judges was mainly 
controlled by politicians, and political ma- 
chines, very apparently not working in the 
public interest. Conditions were continuously 
getting worse so that it was rather generally 
felt that something had to be done about it. 
Then, too, it was realized that under the party 
primary and election system, in Statewide and 
large city elections, selection and tenure of 
judges depended upon issues wholly irrele- 
vant to any judge’s ability, record or qualifi- 
cations. This was illustrated by the experi- 
ence in Missouri, where, in twenty years be- 
tween the first and second world wars (1919 
to 1939) only twice (1922 and 1936) was a 
judge of the Supreme Court of Missouri, who 








October, 1957 


had served a full term, re-elected to another 
term. This result was due to the fact that 
the ten elections during this period turned on 
national political issues and the judges got 
only the party vote regardless of individual 
merit. 

Q. — Did the bar lead the fight for the re- 
form? If not, who did? 

A.—The organized bar took the lead in 
preparing the plan and sponsoring it. How- 
ever, efforts of the bar alone could not have 
been successful. Outstanding civic leaders 
joined with the bar in organizing an educa- 
tional corporation, with one third of its mem- 
bership lawyers and two thirds laymen, to 
promote the plan. 

This organization, called the Missouri Insti- 
tute for the Administration of Justice, set up 
the state-wide county organizations under 
active county chairmen, and enlisted both 
lay and bar support for the plan. It was 
financed by contributions of interested citi- 
zens and employed a professional public re- 
lations counselor to prepare its publications 
and direct its press relations. (The same 
man later was public relations director for 
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the successful 1947 campaign for a new con- 
stitution in New Jersey.) Support was ob- 
tained from civic, labor, farm and industrial 
organizations throughout the State. Many 
laymen were effective speakers for the plan. 
The League of Women Voters and groups 
of women precinct workers did remarkable 
work in arousing interest and getting out the 
favorable vote. 

Excellent newspaper support was given 
both by large city and small town papers. 
It took this kind of diversified leadership 
and effort to obtain the successful result. 

Q. — You say judges are nominated by non- 
partisan, non-salaried commissions of laymen 
and lawyers. How are those commissions 
chosen? 

A.—The Commission for the Appellate 
Courts (Supreme Court and three Courts of 
Appeals) has seven members. The Chief 
Justice of the Supreme Court is the chair- 
man. Three lawyer members are elected by 
the bar, one from each Court of Appeals Dis- 
trict, elected by the bar of the District. Three 
lay members are appointed by the Governor, 
each being a resident of the Court of Appeals 
District he represents. The trial court com- 
missions (one in St. Louis and one in Kansas 
City) have five members with the Presiding 
Judge of the Court of Appeals of the District 
as chairman. Two lawyer members are 
elected by the bar and the two lay members 
are appointed by the Governor. All mem- 
bers, except the chairman, have six-year 
terms (expiring in different years) and can 
not succeed themselves. 

Q.—Has experience demonstrated the 
wisdom of naming only three candidates for 
the Governor to choose from? 

A. — Yes. Sometimes it would be difficult 
to find available more than three nominees 
of the highest qualifications at the particular 
time for the judicial office to be filled. Ex- 
perience has shown that this number gives 
the Governor a reasonable choice. Nominat- 
ing more than three would increase the 
chance of getting less qualified judges. 

Q. — Is twelve months a long enough period 
for a judge to serve before he comes up for 
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approval by the voters in an election? 

A.—Yes. This should be looked on as a 
confirmation of the Governor's choice by all 
of the voters instead of by only one house of 
the Legislature. The voters have the advan- 
tage, which senators do not have under 
other appointive systems, of observing per- 
formance in office for one to two years be- 
fore voting. Then, too, the voters have the 
additional opportunity to retire the judge at 
each future expiration of his term, after their 
original confirmation. 


Q. —Is it better to have a judge run with- 
out opposition on his record or would you 
advise permitting the nomination of opposi- 
tion candidates? 

A.—I certainly would not advise nomina- 
tion of opposition candidates. That would be 
an almost sure way to get the courts back 
into politics. As Dean Pound once said: “Too 
much thought has been given to the matter 
of getting less qualified judges off the bench. 
The real remedy is not to put them on.” 
We believe we have found that remedy 
under the way our plan operates. Further- 
more, one of its important features is that 
it permits judges to put in all of their time 
on their judicial work. When judges must 
campaign for re-election, justice is delayed. 
This is shown by our Missouri experience, 
when prior to the adoption of our plan our 
Supreme Court was always two to three years 
behind with its docket. Under the present 
plan, the docket has been brought up to date 
and is being kept current. 

Q. — We understand that the Missouri plan 
was adopted in 1940. Has any attempt been 
made to repeal or alter the system since that 
date? 

A.—Yes. After the plan was adopted in 
1940 as a constitutional amendment by initia- 
tive petition, opponents said the voters did 
not understand it and got the 1941 Legisla- 
ture to submit its repeal. The plan got twice 
the majority in the second election in 1942 
that it did in the first election in 1940. There- 
after, in 1944, we had a Constitutional Con- 
vention which submitted an entire new con- 
stitution. Some: effort was made to get the 
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convention to leave out the plan but the con- 
vention kept it and the new constitution con- 
taining it was adopted by an overwhelm- 
ingly favorable vote. No further effort was 
made against the plan until 1955 when a re- 
peal measure was offered in the Legislature. 
It was voted down by a two-to-one vote in 
the House and was never even considered in 
the Senate. 


Q.—We understand that the plan is ap- 
plicable only to the Supreme Court and three 
courts of appeal and circuit courts of St. Louis 
and Kansas City, also to the probate courts 
of those two cities and the Court of Criminal 
Correction in St. Louis. Why was the plan 
not applied on a state-wide basis? 

A. — The two largest cities were the trouble 
spots. In 1940, we had no other cities over 
75,000 and only two close to 75,000. We had 
many rural circuits of small population with 
few lawyers where voters knew their judicial 
candidates personally and judges were not 
nominated by political machines. These 
people wanted something done about the 
situation in St. Louis and Kansas City and 
on the appellate courts but they felt their 
own local conditions were satisfactory. 


Q. —If the system has given such satisfac- 
tory results, why has it not been taken up in 
other Missouri jurisdictions? 

A. — Conditions that had to be remedied in 
the cities have never existed in the smaller 
towns and rural districts, so no effort has 
been made to get enabling legislation to pro- 
vide methods for local option elections for 
adoption of the plan outside the two larg- 
est cities. Many small out-state circuits 
would have to be redistricted into larger cir- 
cuits to make them fit into the plan on a 
state-wide basis and local pride makes this 
difficult. Furthermore, the example of the 
plan has had great effect in minimizing poli- 
tics in the selection of judges and in security 
of tenure in these smaller circuits because 
good judges do not have opponents in elec- 
tions. However, some sections of the state 
have now so increased in population that, in 
my opinion, they could be benefited by ex- 
tending the plan to their trial courts and | 
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believe the plan could be adopted in this 
places on a local option basis if enabling 
legislation was provided. 

Q. — Is an integrated bar, such as you have 
in Missouri, essential to the success of this 
plan? 

A.—An integrated bar is very helpful in 
making the plan successful. However, we 
did not have an integrated bar when the plan 
was adopted. The leadership in getting the 
plan adopted was furnished by the Missouri 
Bar Association and the St. Louis Bar As- 
sociation, which were then both voluntary 
organizations. We did not get our integrated 
bar until four years later. 

Q.—Would you say that judges chosen 
under the Missouri plan have been better 
qualified professionally than they were be- 
fore 1940? 

A.— Yes. Considering all those appointed 
as a whole I would say the new plan has a 
much better batting average than the old 
system in selection of judges of high qualifi- 
cations. Furthermore, those who came into 
the judiciary under the old system were given 
an opportunity to be better judges than they 
might have been under the old system and 
that has been the result. 

Q. — Has there been any attempt by parti- 
san political groups or leaders to interfere 
in judicial appointments or elections undes 
this plan? 

A.—No. In elections under the plan, both 
political parties always indorse retention of 
the judges who have received a favorable 
vote in the poll of all of the lawyers taken 
by the integrated bar. Previous party affilia- 
tions mean nothing in elections under the 
plan. In selection, the commissions let it be 
known that they welcome suggestions from 
any citizen on the basis of ability and quali- 
fications of prospective nominees. The press 
helps to keep the matter out in the open be- 
fore the people. 

Q. — Is it easier to get good lawyers to ac- 
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cept appointments to the bench now than 
it was under the old system? 

A.— Yes. We have had outstanding able 
lawyers accept judicial appointments under 
the plan who never would have made a cam- 
paign for a party nomination. 

Q.—Are there further points you would 
like to make which have not been covered 
up to now? 

A.—It should be noted that our last 
Governor, in his four-year term ending this 
month, has made fifteen appointments under 
the plan and has appointed about the same 
number from each political party (seven Re- 
publicans, eight Democrats) thereby elimi- 
nating the objection once made that gover- 
nors acted on a partisan basis in making 
these appointments whenever possible. 

It should also be said that some good 
judges will be obtained under almost any sys- 
tem. This is true because under any system 
some high-minded, conscientious lawyers will 
aspire to judicial office and some of them 
will be chosen. Furthermore, the respect of 
the bar and the American people for the 
bench, and the great patriotic responsibility 
of a judge under our government of laws, 
is likely to bring out the best in any con- 
scientious lawyer who obtains judicial office. 
We do not claim that our plan has or ever 
will bring about perfection. That is impossi- 
ble to achieve with human beings. We do 
claim, not only that our plan has a higher 
batting average in selecting able judges than 
our former political system, but also that it 
affords every judge an opportunity to be a 
better judge than he possibly could have 
been under the old system which required 
him to put in much of his time campaigning 
for a party nomination and for election of 
his party ticket; requiring him to be a politi- 
cian to remain a judge. Under our present 
plan, he can use his time to improve his judi- 
cial work and legal knowledge, working on 
the next case instead of on the next election. 











MEDICAL TESTIMONY: 
Doctors and Lawyers Cooperate 


Born the legal and medical professions have 
long realized the need for better understand- 
ing and cooperation. Efforts of the two 
groups to get together on their mutual prob- 
lems have been many and varied. A stride 
toward a better working relationship was 
made this summer when the House of Dele- 
gates of the American Bar Association en- 
dorsed a solution to a problem that has con- 
fronted both professions — impartial medical 
testimony. 

The House approved a recommendation 
uf the Section of Judicial Administration for 
a “national program, to be implemented at 
the local level, of fostering the creation and 
employment in major cities of panels of im- 
partial medical experts under court aegis” 
to be called in for examination of evidence 
and testimony in personal injury litigation. 
The panels would be selected by “professional 
bodies on the basis of professional qualifica- 
tions.” 

Another spur for better cooperation be- 
tween the two professions was the organiza- 
tional meeting of the American Bar Associa- 
tion and American Medical Association Liai- 
son Committee in New York City in July. The 
committee, made up of members from each 
profession,’ has decided that the first order 
of business should be the drafting of a joint 
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national medico-legal code. According to 
C. Joseph Stetler, director of the Law De- 
partment of the American Medical Associa- 
tion and co-ordinating chairman of the 
group, the committee is now in the process 
of drafting a joint code and will be complet- 
ing it soon. The question of impartial medi- 
cal testimony has been considered informally 
by the committee but as yet no official action 
taken. 

Stressing the areas where medical and legal 
collaboration are most needed, Charles S. 
Rhyne, president of the American Bar Asso- 
ciation, has stated in a recent issue of the 
Journal of the American Medical Associa- 
tion? that the two professions should work 
together in solving juvenile crime, mental ill- 
ness and alcoholism. He pointed out that 
medical and legal factors are present in all 
of these problems. 

The plan for impartial medical testimony, 
first presented at last year’s meeting of the 
American Bar Association’s Section of Judi- 
cial Administration by the Committee on Im- 
partial Medical Testimony, calls for use of 
the medical expert in the pre-trial conference 
in trial of personal injury cases. Pointing out 
that personal injury cases “constitute the bulk 
of litigation in the courts of this country” and 
that “a large part of the time consumed in 


' 





1. Judge Frank Hammond of Charleston, W. Va., 
Lewis Ryan of Syracuse, N. Y., Joseph Stecher, 
secretary, and Charles S. Rhyne, president, were 
from the American Bar Association. From the Ameri- 
can Medical Association were Dr. David B. Allman, 


president, Dr. George Fister of Ogden, Utah, and 
C. Joseph Stetler, director of the Law Department of 
the, American Medical Association. 

2. Journal of the American Medical Association, 
Vol. 164, Aug. 24, 1956, p. 1931. 























October, 1957 


the trial of personal injury cases is devoted 
to ascertaining the nature and extent of in- 
juries,” the committee suggested that the im- 
partial medical expert plan “would be a 
major contribution to the administration of 
justice.” Present imperfections in the trial 
of personal injury cases cited by the commit- 
tee include the dependency of the jury on 
the expert’s testimony when there is a ques- 
tion of his qualifications, and the conflict of 
opinions when experts for each side testify, 
resulting in added confusion in the jury’s 
mind. 

“The best corrective,” the report continued, 
“is to bring into the medical inquiry neutral 
experts of unquestioned competence and 
honesty, doctors of the highest professional 
qualifications who have no interest other than 
the presentation of objective truth.” Suggest- 
ing that impartial medical panels offer the 
best solution, the committee reported, “The 
effectiveness of such panels and the ease 
with which they may be established are 
clearly demonstrated by the results obtained 


A MEDICAL WITNESS demonstrates his point with 
graphic illustrations as he testifies in court. Photo 
courtesy of the American Medical Association. 
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in the Supreme Court of the State of New 
York, First Department, and the Supreme 
Bench of Baltimore City, Maryland.” 

Looking ahead to the practical setting up of 
impartial medical panels in the major cities, 
the committee brought out that a court “has 
inherent power to establish and employ an 
impartial medical panel along the lines de- 
veloped in New York and Baltimore. If ex- 
isting rules of court are not sufficient authority 
for the creation and use of such a panel, 
rules can be adopted to carry out the pro- 
gram.” 

Beneficial results of the plan cited by the 
committee are: “1. It improves the process 
of finding the medical facts, vastly increasing 
the likelihood of reaching a right result. 
2. It serves to relieve court congestion by 
bringing about the settlement of many cases 
which would otherwise have to be tried and 
which by their nature would entail lengthy 
trials. 3. It has a prophylactic effect upon 
the formulation and presentation of medical 
testimony in court. 4. The modest cost in- 
volved in the payment of independent ex- 
perts is a positive economy in effecting a 
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large saving in court operations.” 


Brief History of Plan 


The endorsement of the impartial medical 
testimony plan is the culmination of years of 
effort on the part of legal and medical or- 
ganizations. In fact, since the fourteenth 
century the problem of impartial testimony 
has plagued the courts. Then, experts were 
called by the judge and by the jury, which 
many times acted in the capacity of the judge, 
to give testimony to aid in deciding a case. 
However, as the role of the jury evolved 
from that of judge to triers of fact, the liti- 
gants were each allowed to summon their 
own expert witness. The conflict of expert 
testimony that we have today was begun.‘ 

As early as 1914 the American Medical 
Association was concerned about the field of 
medical expert testimony. Its Committee on 
Expert Testimony recommended that distinc- 
tion be made between fact and opinion; no 
restrictions be placed on testimony of fact; 
and a limit be made on testimony of opinion 
to those experts called by the court. In 1926 
the House of Delegates adopted resolutions 
recognizing the urgent need for remedial 
legislation and again in 1929 adopted a reso- 
lution expressing its continuing interest in 
correction of the abuse of medical expert 
opinion evidence. It offered cooperation to 
the American Bar Association and others in 
promoting the passage of legislation to bring 
about the needed changes.° 

Many states had passed statutes dealing 
with the testimony of experts in criminal 
cases where the question of sanity of the de- 
fendant was an issue. The court was allowed 
to appoint experts to investigate and testify 
on the subject. Perhaps the most effective 
of these laws is the “Briggs Law” of Massa- 
chusetts, in effect since 1921. All persons in- 
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dicted for a capital offense are reported to 
the Department of Mental Diseases of Massa- 
chusetts for examination and psychiatric ex- 
aminers are selected by an official medical 
body and their report is accessible to the 
court, to the district attorney, to the counsel 
for the defendant and to the probation officer. 

The first national organization to take de- 
finite action on expert testimony was the Na- 
tional Conference of Commissioners on Uni- 
form State Laws in 1937. The Commissioners 
prepared the “Uniform Expert Testimony 
Act” authorizing the court to select and sum- 
mon expert witnesses, with due notice to 
both parties. However, neither party could 
call an expert witness unless authorized by 
the court. This act was approved by the 
American Bar Association in 1938. Soon after- 
wards the American Law Institute adopted 
a similar provision in its Model Code of Evi- 
dence. The act was later redesignated as a 
model act in 1953 by the National Conference 
of Commissioners on Uniform State Laws and 
incorporated into the Uniform Rules of Evi- 
dence.* 


The Minnesota Plan 


In response to the growing concern for 
better medical testimony, various plans were 
evolved by individual groups. The forerunner 
was the Minnesota Plan formulated by the 
Minnesota State Medical and Minnesota State 
Bar Associations in 1940. Basing their plan 
on “the development of conscience” theory, 
the groups centered their efforts on appoint- 
ing a Committee on Medical Testimony to 
hear grievances brought before them by both 
physicians and attorneys. Though good in 
theory, in actual practice the group soon 
found that members of neither profession 
were anxious to come forward and brand their 
fellow practitioners as unethical. Though 





3. American Bar Association, Section of Judicial 
Administration, annual report of Committee on Im- 
partial Medical Testimony, July, 1957. 

4. National Conference of Commissioners on Uni- 
form State Laws, Uniform Expert Testimony Act, 
Prefatory Statement, drafted at the annual meeting, 
Kansas City, Mo., Sept. 20-25, 1937, p. 3. 


5. Murray, Dwight H., “Impartial Medical Testi- 
mony,” an address made by the past president of the 
American Medical Association before the American 
Bar Association, Napa, Calif., Aug. 28, 1956. 

6. National Conference of Commissioners on Uni- 
form State Laws, Uniform Rules of Evidence, drafted 
at annual meeting, Boston, Mass., Aug. 17-22, 1953. 
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other medical and legal groups followed Min- 
nesota’s lead, their efforts, too, were not suc- 
cessful.” 


The New York Project 


Finally, the plan known as the New York 
Medical Expert Testimony Project was de- 
vised by the justices of the Supreme Court 
of New York County. Concerned with the 
growing number of personal injury cases (80 
per cent of the trials in the country are per- 
sonal injury cases*) and the resulting con- 
gestion in the courts, the justices set up the 
project on a two-year experimental basis. 
The assistance of the Association of the Bar 
of the City of New York, New York County 
Lawyers Association, the New York Academy 
of Medicine and the New York County Medi- 
cal Society was enlisted and the project con- 
ducted from December 1, 1952, to Decem- 
ber 1, 1954. For the two-year period, the 
program was granted $20,000 from the Ford 
Foundation and also the Alfred P. Sloan 
Foundation. After the success of the project 
was demonstrated, New York County took 
over its financing. 

Briefly, the plan works by means of panels 
of medical specialists appointed by the New 
York County Medical Society, the New York 
Academy of Medicine, and, after Bronx 
County started the plan in October, 1953, 
the Bronx County Medical Society. At pres- 
ent New York County has 15 panels ranging 
from some with 14 doctors serving on them 
to a panel of only one specialist. Bronx 
County has 15 panels with two doctors on 
each panel. Originally, the justices desig- 
nated the panels by indicating the areas of 
medicine in which the most physicians were 
needed. 

To take care of the mechanics of operating 
the plan a Medical Report Office operated by 
the deputy clerk of the Supreme Court was 
established in the Supreme Court building. 


7. Hammes, E. M., “The Control of Medical Testi- 
mony—The Minnesota Experiment,” prepared by Dr. 
Hammes as chairman of the Medical Testimony Com- 
mittee, Minnesota State Medical Association, St. Paul, 
Minn. 
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The clerk arranges for the doctor and exami- 
nation of the subject of the case, sends copies 
of the report of the examining physician to 
all the parties involved, and pays the doctors. 
Physicians serve on a rotating basis. 

Cases requiring use of experts are deter- 
mined by the judge during a pre-trial con- 
ference when he sees a sharp conflict be- 
tween the medical reports of the two oppos- 
ing sides in a case. The judge does not know 
the name of the physician available, but sends 
a report to the Medical Report Office speci- 
fying the nature of the medical dispute and 
type of specialist needed. He then sets an- 
other date for a conference following the 
examination. 


No Subpoenas Sent 

The clerk, on receiving the judge’s order, 
sees which doctor is next on his list and con- 
sults the doctor to see when he is available 
to examine the patient. He notifies the law- 
yers and also tells them that they must sub- 
mit all medical records pertaining to the case 
to the expert in advance of the examination. 
Following the examination of the patient, the 
doctor prepares his report and sends it along 
with his bill to the Medical Office. The judge 
and each lawyer get a copy of the report. 
Should the expert be needed for testimony at 
the trial, arrangements are made with him 
through the Medical Report Office. No 
subpoenas are sent. 

Members of the Special Committee of the 
Association of the Bar of the City of New York 
on the Medical Expert Testimony project at- 
tested to the success of the plan in their book, 
Impartial Medical Testimony.’ Written in 
three parts, with a preface by Presiding Jus- 
tice David W. Peck of the Supreme Court of 
the State of New York, the report details rea- 
sons for the project, how it was established 
and what it accomplished during the two- 
year period. Concretely, out of 238 refer- 


8. The Association of the Bar of the City of New 
York, Special Committee on the Medical Expert 
Testimony Project, Impartial Medical Testimony, the 
Maemillan Co., New York, N. Y., 1956. 

9. Ibid, printed by the Macmillan Co., New York. 
N. Y., 1956, 188 pages, price $3.95. 
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ences made to the impartial expert plan, 120 
cases or 50 per cent were settled. Of these, 
66 were settled at resumed pre-trial confer- 
ences, 36 before trial and 18 during trial. 
Eight were transferred out of Supreme Court 
to City Court because the injury was found 
to be of such nature that adequate recovery 
could be made in the lower court. Total cost 
of medical experts was a little over $20,000, 
with additional funds spent for operation of 
the Medical Report Office. The committee 
pointed out that with cost for court trials 
averaging $750 a day or $2,250 for each trial, 
the savings realized by the medical expert 
plan was ten times the total amount spent 
through the 120 cases settled alone. 

Committee members in conclusion listed the 
final accomplishments of the experimental 
plan: “1. The Project has improved the pro- 
cess of finding medical facts in litigated cases. 
2. It has helped to relieve court congestion. 
3. It has had a wholesome prophylactic effect 
upon the formuation and presentation of 
medical testimony in court. 4. It has proved 
that the modest expenditure involved effects 
a large saving and economy in court opera- 
tions. 5. It has pointed the way to better 
diagnosis in the field of traumatic medicine. 
Unlike the others listed above, the accom- 
plishment is an unexpected dividend, which 
was not in contemplation when the Project 
was initiated.”!° 


The Baltimore Plan 


A plan closely paralleling the New York 
Plan is the Baltimore Plan. Though different 
in method of operation, the Baltimore Plan 
also employs impartial medical panels. De- 
vised in 1950 by a joint committee of the 
Maryland and Baltimore City Bar Associa- 
tions and the Medical and Chirurgical Faculty 
of Maryland (the state medical society), the 
Baltimore Plan has been operating on an ex- 
perimental basis since then. 

At first, use of the impartial medical plan 
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was not thought of as such. Cooperation of 
the legal and medical professions took place 
through a series of symposiums. G. C, A. An- 
derson, president of the Maryland State Bar 
Association, and a member of the Committee 
who worked on the plan, described in a 
paper" how the two groups became inter- 
ested in the subject by an address, “The 
Doctor in Court — Expert medical Testi- 
mony,” made by Dr. Conrad Wolfe, Professor 
of Medicine at the University of Maryland 
and a member of the Occupational Disease 
Board of Maryland. 

“As a member of this board,” the attorney 
wrote, “Dr. Wolfe had some enlightening, if 
not shocking, experiences with the expert 
witness.” The physician related a case in 
which lead poisoning was the subject under 
scrutiny in a trial. Two experts were called 
as witnesses, one an eminent specialist and 
noted authority on lead poisoning, the other 
having no special knowledge of the subject. 
The doctor ignorant of the subject won. “At 
the conclusion of his address,” Mr. Anderson 
continued, “Dr. Wolfe suggested that the 
Medical and Chirurgical Faculty prepare a 
panel of impartial expert witnesses, recog- 
nized as experts within their special field by 
the medical profession; that from this panel, 
witnesses be selected for use in judicial pro- 
ceedings, as a matter of civic responsibility, 
to serve on this plan. Immediately following 
this suggestion, the Joint Committee on Court 
Procedure began working on such a plan.” 

Some major differences between the New 
York and Baltimore plans have been pointed 
out by Emory H. Niles, chief judge of the 
Supreme Bench of Baltimore.’* Differences in- 
clude the fact that, in the Baltimore Plan, 
litigants, not the court or taxpayers, pay the 
medical expert, and that the impartial expert 
is not appointed by a system of rotation with 
neither the judge nor counsel having choice 
of selection. Instead the Baltimore Plan gives 
the judge and counsel an opportunity to dis- 





10. Ibid., p. 5. 


1l. Anderson, G. C. A., “Expert Witness,” type- 
written manuscript. 


12. Niles, Emory H., “Impartial Medical Testi- 
mony,” an address presented before the Judicial 
Administration Section of the American Bar Associa- 
tion, Dallas, Texas, Aug. 28, 1956. 
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cuss the available experts and agree on one 
satisfactory to both sides. In operation are 
18 panels of doctors appointed by the Medi- 
cal Society, with three doctors appointed to 
each field. When a request is made for an 
expert, the judge calls the Medical Society 
and is given the names of three doctors. The 
lawyers discuss the experts and agree on one. 
The judge then sets up an examination date 
with the doctor and arranges with the lawyer 
to have his client there. As in the New York 
Plan, the doctor makes a report in triplicate 
and sends one to each lawyer and keeps one 
for his files. The doctor is paid by the side 
requesting his services, or his payment is 
left to the discretion of the court. 

The Baltimore Plan has been described 
as working well by some critics and con- 
demned by others. But as Judge Niles has 
concluded, “The main problem of the future 
seems to be one of education of both bench 
and bar. I believe that time and increased 
experience with impartial medical testimony 
will result in great benefits and will contribute 
in substantial measure to the solution of one 
of the most important problems which we 
have today in our courts.” 


The Los Angeles Plan 


Still another impartial medical witness plan 
in operation is that of the Los Angeles County 
Medical Association and the Los Angeles Bar 
Association. Started more than fifteen years 
ago, the plan also uses a panel of physicians 
and surgeons to assist the courts in obtaining 
impartial medical testimony. The panel is 
chosen by a joint committee of attorneys and 
physicians and has at least two physicians on 
the panel for each specialty. The court takes 
care of all arrangements and arranges for 
the physician’s fee to be paid by the party 
requesting his service. Though the plan was 
successful at first, the Law Department of 
the American Medical Association reported 
that in recent years the courts have not used 
independent medical witnesses to a great 
extent.*® 
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In answer to an inquiry directed to J. 
Louis Elkins, executive director of the Los 
Angeles Bar Association, concerning the plan, 
Mr. Elkins replied, “This office has main- 
tained since December 19, 1953, a List of 
Physicians to Advise Plaintiff Attorneys in 
Professional Liability Cases. The list was 
compiled by joint committees of the Los 
Angeles County Medical Association and the 
Los Angeles Bar Association. The physicians 
are listed under the various branches of medi- 
cine and surgery. 

“When we receive a request from a lawyer 
for the name of a physician to serve in con- 
nection with a malpractice case, we give the 
attorney two names under the particular 
branch of medicine involved. We do not give 
names over the phone. In every instance we 
give the names by a letter and send a carbon 
copy of the letter to each of the physicians 
so that he may definitely know that the 
names have been given to the attorney under 
the terms set forth by the Committee; that 
is, that the member of the Panel will serve at 
reasonable convenience and in his field of 
practice, to examine the patient, to investi- 
gate the case, and to express an opinion on 
the merits of the case; however, in each case 
to obtain from the attending physician in 
the case the facts and circumstances.” 

For the past year, the Bar Association of 
St. Louis and the St. Louis Medical Society 
have also been considering setting up a panel 
of experts. 


Interprofessional Codes Grow 


Long before the Impartial Medical Expert 
Plan evolved, the need for better cooperation 
between doctors and lawyers was felt. The 
result was the growth of mutual interprofes- 
sional codes between various medical and 
legal societies. According to a survey con- 
ducted by the Law Department of the 
American Medical Association, more than 28 
state medical societies and bar associations, 
in addition to the District of Columbia, have 
worked out a liaison on a state level.’* Many 





13. Journal of the American Medical Association, 
Vol. 160, April 14, 1956, p. 1334. 


14. Ibid. 
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more on a local level are establishing a work- . 


ing relationship through joint meetings and 
endeavors. 

The interprofessional codes adopted by the 
legal and medical professions emphasize five 
areas for mutual benefit and elimination of 
friction. They establish provisions relating 
to written reports to be furnished by the 
doctor; conferences between physician and 
attorney prior to trial; arrangements made 
in advance for the physician to testify; the 
conduct of a physician while on the witness 
stand; and the compensation a physician 
should obtain for testifying.” 

The Cincinnati Code, established by the 
Cincinnati Academy of Medicine and the 
Cincinnati Bar Association, was among the 
first to be adopted, its principles being for- 
mulated in 1952. Other groups, including 
both state and local, followed its pattern, 
some enlarging and changing the concepts 
to meet their own individual needs. Utah 
in 1954 issued its medico-legal manifesto and 
even added an authorization blank as a model 
form for the patient to use in paying the doc- 
tor. Similar codes were adopted in the 
states of Oregon and Wisconsin and in indi- 
vidual counties of Arizona, Iowa, Ohio and 
Oklahoma. 

Perhaps the most comprehensive of the 
codes is that of the Wisconsin State Medical 
Society and the Wisconsin State Bar Asso- 
ciation in 1954. A lecture to both the bar 
and medical professions, the ten-page docu- 
ment states the obligations of each to the 
other, to their client and the public. Sub- 
jects include (1) the attending physician 
and his patient; (2) the attorney and _ his 
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client; (3) conferences; (4) reports to at- 
torneys; (5) the physician and court ar- 
rangements; (6) the attending physician on 
the witness stand; (7) the attending physi- 
cian and his charges for services in connec- 
tion with litigation; (8) the attorney and his 
direct payment of medical fees; (9) coopera- 
tion by attorney to assure the payment of 
physician; (10) expert testimony; (11) sub- 
poenaed expert; (12) statements by physi- 
cians to both sides; (13) ethical limits of 
medical testimony; (14) efforts by attorneys 
to influence medical testimony; (15) problem 
of conflicting medical evidence; (16) choice 
of language of medical witness; (17) proper 
use of professional associations; (18) inter- 
professional tolerance.’® 

Other states recently issuing manifestoes of 
interprofessional conduct have tended to fol- 
low Wisconsin’s example in elaborating and 
detailing principles of conduct. New York in 
1956 incorporated a guide to help lawyers in 
obtaining good medical reports from physi- 
cians and also a standardized blank to be 
used by the patient in authorizing payment 
to the doctor. 

States that have issued standards of prac- 
tice during the last year or so have included 
North Carolina, Iowa, Delaware, Connecti- 
cut, Ohio, Florida and South Carolina. Many 
other state medical and legal groups are also 
considering proclamations. 

With more and more legal and medical 
groups getting together to work out their 
mutual problems and with the national or- 
ganizations of both professions now putting 
their heads together, better cooperation be- 
tween the two groups cannot help but result. 





15. Ibid. 


16. Interprofessional Code of the State Medical 
Society of Wisconsin and the Wisconsin Bar, 1954. 
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Wyoming Adopts New 
Rules of Civil Procedure 
Patterned After Federal Rules 


Wyoming this summer became the twenti- 
eth state to have state rules of civil procedure 
patterned after the federal rules. Their 
adoption in July climaxed ten years of work 
by a committee of the Wyoming State Bar 
Association. 

In congratulating Wyoming lawyers on 
this achievement, Judge Irving R. Kaufman 
of the United States District Court for the 
Southern District of New York, a speaker at 
their annual convention, singled out the 
liberal discovery rule as one of the new rules’ 
greatest advantages. 

Calling the provisions the “very ‘guts’” of 
the federal rules, he said, “Without them it 
would have been impossible to simplify 
pleadings and to reduce technicalities. They 
were designed to convert the lawsuit from a 
sporting event into a search for truth and 
justice and in this they have largely suc- 
ceeded.” He added, “Discovery has enabled 
thousands of parties to establish their legal 
rights, which, without discovery, would have 
been denied them. It has facilitated the proof 
of substantive rights by making the evidence 
equally available to all parties.” 





Alabama Reform Slowed 
The bill for reform of Alabama civil pro- 


cedure which passed the lower house of the 
legislature rather easily is having hard sled- 
ding in the senate. Object at times of fili- 
buster tactics, the bill has drawn heavy op- 
position from lawyers both in and out of the 
legislature who claim that it would give “too 
much power to trial judges” in Alabama 
courts. Drafted by a commission established 
by the 1955 legislature, the code has won 


high praise from procedural authorities, in- 
cluding U. S. Judge Charles E. Clark of New 
Haven, Connecticut, who went to Alabama 
to speak for it at the time of its introduc- 
tion in the legislature. 





Kentucky Legal Research Group 
To Reveal Results of Study 


Kentucky’s Legislative Research Commis- 
sion, still readying the state for major judi- 
cial reforms, is sponsoring a two-day Insti- 
tute on Judicial Administration in December 
for all Kentucky lawyers and judges at the 
University of Kentucky in conjunction with 
the University’s Law School. The compre- 
hensive research study conducted by the 
commission will be completed then, a month 
before the Legislature meets. The sessions 
for the Institute will portray the best solu- 
tions in judicial reform which have been 
adopted in other states, and will also pre- 
sent in detail the results of the Kentucky 
study. 

Florida Rules Committee Named 

Members of Florida’s newly created Ad- 
visory Committee on Appellate Rules have 
been announced by Chief Justice Elwyn 
Thomas, who appointed the group for a 
two-year term. Chairman is E. Harris Drew, 
a justice of the Supreme Court. Other mem- 
bers are a District Court of Appeals judge, 
one circuit judge, and three members of The 
Florida Bar. The committee will have its 
first meeting December 1 and thereafter will 
meet twice a year to conduct a continuous 
study of the appellate rules. 


Ohio Bar To Pell Mewhure 
On New Judicial Selection Plan 


Calling a proposed constitutional amend- 
ment for non-partisan judicial selection “one 
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of the most important matters ever to come 
before the members of the Ohio State Bar 
Association,” the association plans to conduct 
a poll of its members on the plan during 
November. 

The plan, prepared by a committee of the 
bar association headed by C. Kenneth Clark, 
embraces the best features of the judicial 
selection plan advocated by the American 
Bar Association and the American Judica- 
ture Society and adopted in Missouri. It calls 
for creation of a judicial nominating com- 
mission of ten composed of five lawyers and 
five non-lawyers to be appointed for stagger- 
ed terms by the governor with the consent of 
the Senate. This commission will pass on 
candidates and forward their recommenda- 
tions to the governor who will make the ap- 
pointments for all vacancies on the Supreme 
Court and Courts of Appeals. Length of 
tenure of the judges will be six years. There- 
after they will run against their records. 


Judicial Candidate Poll 
of Chicago Bar Draws Fire 





E. Douglas Schwantes, new president of 
the Chicago Bar Association, has appointed a 
committee to draw up a set of rules governing 
the judicial fitness polls which the Association 
has conducied for more than fifty years. 

The system drew fire from bar and public 
alike this year because of confusion and dis- 
agreement in its handling. Two circuit judges 
who made failing scores in the first poll were 
nevertheless recommended for renomination 
by the Association’s board of governors. In a 
second poll both were dropped from those 
recommended for renomination. In a third 
rating of judges, Fisher was finally endorsed 
but Courtney left out. Both men were re- 
elected by substantial majorities. 

“We thought we knew what the rules were,” 
Schwantes said, “but we think it will be bene- 
ficial to everyone if we get the rules down 
in writing.” 

Commenting on the project, the Chicago 
Tribune noted editorially that while the poll 
probably sways only a few thousand votes at 
most, its influence is great in other ways. 

“Occasionally the bar association recom- 
mendations have dissuaded party leaders from 
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nominating or renominating men who have 
been condemned by the lawyers of Chicago 
as unfit for judicial office. Much more often 
the poll has encouraged judges to be honest, 
patient and courteous and to maintain good 
order in their courtrooms. 

“Judges, like most of the rest of us, like to 
be well regarded by their peers. It is humili- 
ating to a candidate for a judge to be pro- 
claimed by the members of his profession as 
morally, intellectually or temperamentally 
unfit. That kind of verdict is hard for him to 
bear as a lawyer and even harder to bear as 
a husband and father.” 

The Colorado Bar Association has also 
undertaken as one of its projects for its 1958 
legislation program a proposed constitutional 
amendment for Colorado to change methods 
for filling judgeship vacancies. Measures 
proposed in the last legislative session never 
got out of committee. 

Abolition of Michigan’s statewide spring 
elections, in which many judicial offices are 
filled, is to be sought in the 1958 legislative 
session. Measures to have all elections in 
November will be introduced to have time, 
money and effort for candidates and to make 
it more convenient for the voters. 





Judicial Salaries Increased 
By Twelve State Legislatures 


Twelve state legislatures passed bills in- 
creasing judicial salaries during the recent 
legislative sessions. Of the increases made, 
Minnesota and Texas led the field in salaries 
enacted for supreme court judges, Minnesota 
upping its amount by $4,000 and Texas, by 
$3,500. States making salary increases are: 

ALABAMA — Supreme court justices, from 
$12,000 to $14,000. Court of appeals judges, 
from $11,500 to $13,500. Circuit court judges, 
from $8,500 to $10,000. 

DELAWARE —In New Castle County 
only (Wilmington), court of common pleas 
judges, from $10,000 to $12,500. 

FLORIDA — Supreme court justices, from 
$15,000 to $17,500. The newly created dis- 
trict court judges’ salaries were set at $16,500. 
Circuit court judges, from $12,000 to $13,500. 

IILINOIS —County and probate court 
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judges, according to population of counties, 
ranging from under 10,000 population, with 
increases from $4,200 to $6,000, to over 70,000 
population, with an increase from $10,700 
to $13,500. 

MINNESOTA — The chief justice increas- 
ed from $16,000 to $20,000 and associate 
justices, from $15,000 to $19,000. District 
court judges, from $11,700 to $14,500. Muni- 
cipal court judges, from $12,000 to $14,000. 

NORTH CAROLINA — The allowance of 
superior court judges increased from $2,500 
to $3,500, making their total salaries $15,500. 

OKLAHOMA — Juvenile court judges, in- 
creased to $10,653. 

TEXAS — Supreme court justices increased 
from $17,500 to $20,000. Civil appeals court 
judges, from $12,000 to $16,000. District 
court judges, from $9,000 to $12,000. 

VERMONT — The chief justice increased 
from $10,500 to $11,000. Other justices, from 
$10,000 to $10,500. Chief justice of Superior 
Court, from $10,000 to $10,500. Associate 
justices, from $9,500 to $10,000. Probate 
court judges, from a range of $925 to $2,450 
to a higher range of $2,000 to $9,500, depend- 
ing on the population and in lieu of all fees 
and other compensation. 

WISCONSIN — Chief justice, from $14,500 
to $18,000. Other six justices, from $14,000 
to $17,500. 

WYOMING — Supreme court justices, from 
$11,000 to $13,000, effective January, 1959. 
District court judges, from $9,500 to $11,500. 





Court Executive Director 


Suggested by Cleveland Bar 


The Cleveland Bar Association, which has 
been making a survey of congestion in that 
city's Court of Common Pleas, recommended 
that an executive officer be appointed as an 
interim measure to help the court slash its 
backlog. In urging the appointment, the As- 
sociation asked that the executive be a 
“lawyer of sufficient stature such as one who 
might be recommended to the governor for 
appointment to the bench,” that his salary 
be the same as a Common Pleas judge and 
that he be elected by a majority of the 
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judges. Among other findings by the bar in 
the survey were recommendations that the 
court be conducted in a more businesslike 
way, with a 9 a.m. to 4:30 p.m. working day, 
that law offices with heavy dockets employ 
more trial lawyers and that no outside in- 
terruptions be permitted during trials. The 
poll of judges and lawyers also disclosed 
that the majority favor pre-trial procedures 
but prefer them held closer to the date cases 
are filed instead of just before the cases are 
scheduled for hearing. For the interim, Chief 
Justice Samuel H. Silbert has suggested that 
pre-trial hearings be eliminated so that all 
jurists can be utilized for general trial work 
and also that one divorce court be abandoned 
and all judges handle uncontested divorce 
cases on Saturday morning. 





Colorado Court Nears Crisis 


Colorado’s Supreme Court staggered under 
its backlog of cases as Chief Justice O. Otto 
Moore warned Governor Steve McNichols 
that the court’s case backlog is approaching 
a crisis. He asked the governor to create a 
judicial conference with legislative sanction 
in the next session to study the problem. 
Solutions offered include creation of an in- 
termediate appellate court to assist with cases 
and assignment of a full-time law clerk to 
each justice to help process opinions. 

In an attempt to cut down New York's 
congestion, the Advisory Committee on Prac- 
tice and procedure of the Temporary Com- 
mission on the Courts proposed that civil 
court procedures in pre-trial matters be 
changed in order to “insure swift decisions 
on merits rather than on procedural techni- 
calities.”. Contained in a 624-page report re- 
leased by the committee, the proposals 
would simplify pleading requirements, re- 
duce pre-trial motion practice and broaden 
the rules for disclosure before trial. 

The Maryland State Bar Association 
adopted a proposal to study congestion in 
the Court of Appeals following a suggestion 
made by Chief Justice Frederick W. Brune. 
The study will be made with an eye to 
changing judicial procedures so as to reduce 
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the backlog. 

The Philadelphia Bar Association’s Com- 
mittee on Civil Judicial Procedure success- 
fully sponsored legislation passed during the 
recent session for relieving trial congestion 
in the Municipal Court in civil controversies 
up to $2,000 by opening the way for com- 
pulsory arbitration. 

An over-all one-third reduction in the 
number of cases waiting to be tried in the 
United States Attorney's offices throughout 
the country has been made, according to a 
recent announcement. 

In federal courts congestion and delay in- 
creases were blamed on a growing volume 
of private civil cases which shot up ten per 
cent during the past year. William L. Ellis, 
acting director of the administrative office of 
the U. S. courts, in reporting the increase, 
noted that private civil cases take more than 
three times as much of a judge’s time as do 
other types of civil litigation. 





Minnesota Appoints Commission 
To Study Lower Court System 


A 15-member interim commission created 
by Minneosta’s 1957 Legislature met this 
summer at the State Capitol to organize a 
study of the state’s lower court system. The 
group, composed of five members from the 
Senate, five from the House of Representa- 
tives and five appointed by the Supreme 
Court, will study the state’s present munici- 
pal, juvenile, probate and justices of the 
peace courts and recommend legislation for 
their improvement. 

“Since justices of the peace have no proper 
place in the judiciary, it is the judgment of 
this council that the criminal and civil juris- 
diction of justices of the peace ought to be 
abolished,” recommended the Judicial Coun- 
cil of the state of New Hampshire in its sixth 
report (1956) recently published. Citing how 
the powers of the justices have been gradual- 
ly curbed since colonial times, the Council 
reported 2,400 justices of the peace still in 
office in the state but with chiefly “minis- 
terial” powers. 

Michigan's justice of the peace system is 


Vol. 41, No. 3 


under scrutiny of a special committee ap- 
pointed by the state legislature to study it 
and make recommendations. At a hearing 
before the committee testimony by law offi- 
cers and justices brought out a need either 
to replace or make drastic changes in the 135- 
year-old system. 

Colorado’s justice of the peace system 
“breeds incompetence in the administration,” 
charged Robert Keating, Denver attorney 
and chairman of the Colorado Bar Associa- 
tion’s justice of the peace survey committee. 
In a hearing before the state legislature coun- 
cil, Keating reported that the JP system is 
held in “complete disrepute by everyone” and 
that some justices of the peace in Colorado 
cannot even read or write. The state bar as- 
sociation is recommending that justices be 
placed on salaries. In a survey being made 
by the group 285 justices of the peace will 
be interviewed before February. 





Ohio to Elect New Judges 


A special election to select judges for the 
newly created county courts, replacing the 
justice of the peace system abolished by the 
legislature took place November 5 in Ohio. 

The judges will be elected for a one-year 
term and must be qualified electors and resi- 
dents of the county court district to which 
they are elected. Another election will be 
held in 1958 to elect judges to a four-year 
term. After 1962, requirements for judicial 
candidates will be changed. Candidates 
must then be practicing attorneys of at least 
one year or incumbent judges. 





Some States Support Relaxing 
of Canon 35, Others Oppose 


Action continues on the courtroom publicity 
battlefront. At the recent annual conven- 
tion of the State Bar of Arizona, George 
Rosenberg, managing editor of the Tucson 
Daily Citizen, appeared to plea for relaxa- 
tion of Canon 35, and his position was sup- 
ported by unobtrusive snapping of conven- 
tion scenes by photographers without the 
knowledge of the participants. Members of 
the Supreme Court of Arizona committed 
themselves no further than to say that they 
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would be willing to talk about it. 

In Pennsylvania, Judge J. Frank Graff of 
Armstrong County permitted photographers 
to make pictures in the course of a murder 
trial of considerable public interest, and the 
results are said to have been satisfactory to 
all. Meanwhile, nine Superior Court judges 
in Atlanta, Ga., denied a request for photo- 
graphic coverage of a trial there by news- 
paper and television cameras, and the camera 
of a photographer who snapped a picture of 
a witness leaving a federal grand jury room 
in Jackson, Miss., was seized. 

The highest court of New York, revers- 
ing a lower court judge who had refused to 
make available to the newspapers a tran- 
script of a charge he had delivered to the 
jury in a manslaughter trial of a policeman, 
held that neither the legislature nor the 
courts “may unreasonably curtail or restrict 
free access by all persons to judicial opinions 
and decisions.” 





New York, New Jersey Courts 
Differ on Grand Jury Publicity 


A committee of the Rochester, N. Y., Bar 
Association is studying the right of a grand 
jury to publicize its report although forbidden 
by the court to do so. On May 23 Supreme 
Court Justice Charles B. Brasser received and 
refused to permit publication of a grand jury 
report, stating that “there is not authority 
for a grand jury to criticize a public official 
or department of government unless evidence 
justifies the finding of an indictment, in which 
case an indictment should be found.” 

In a similar recent case, the Supreme Court 
of New Jersey took the opposite view refer- 
ring to the time-honored practice of grand 
juries to investigate and render reports on 
matters affecting the public interest and gen- 
eral welfare, and suggesting that suppression 
would tend to deter subsequent grand juries 
from similar activities although “there might 
be great need for the moral stimulant of a 
grand jury directive.” 





JOURNAL OF THE AMERICAN JUDICATURE SOCIETY 


89 


——Beneh and Bar Calendar—__ 


November 

7-9 —State Bar of Nevada, Las Vegas. 

7-9 —Ohio Valley Regional Meeting, Ameri- 
can Bar Association, Louisville, Ky. 


14-241—Tenth Conference of the Inter-American 
Bar Association, Buenos Aires, Argen- 
tina. 

15-16—Idaho State Bar Fall Institute, Moscow. 

17-20—National Conference on Government. 
Cleveland. 


22-23—-New Jersey State Bar Association mid- 
year meeting, Asbury Park. 
22-23—The Florida Bar and State Medical As- 
sociation Medical-Legal 
Jacksonville. 
23—New York State Bar Association annual 
meeting of Young Lawyers Section. Al- 


Symposium, 


bany. 

December 

1-7 —Oklahoma Bar Association, Oklahoma 
City. 

6-7 —Mississippi Law Institute, Jackson. 
28-30—Association of American Law Schools 
annual meeting, San Francisco. 

1958 

January 

27-29—Pennsylvania Bar Association, Harris- 
burg. 

29-February 1—New York State Bar Associa- 


tion, New York City. 


February 
19-26—Mid-year meeting of American Bar Asso- 


ciation, Atlanta, Ga. 





20-21—Midwinter meeting of State Bar of Wis- 
consin, Milwaukee. 

April 

10-12—The State Bar of Arizona, Tucson. 

14-16—American College of Trial Lawyers. 
semi-annual meeting, Hot Springs, Va. 

May 

1-3 —South Carolina Bar Association, Colum- 
bia. 

$-10—Bar Association of the State of Kansas. 
Topeka. 

15-l16—Utah State Bar, Salt Lake City. 

June 

4-6 —The Iowa State Bar Association, Des 
Moines. 

12-14—Tennessee Bar Association, Memphis. 

July 

3-5 —Texas Bar, San Antonia (tentative). 

10-12—International Association of Insurance 
Counsel, White Sulphur Springs, W. Va. 

August 

25-29—American Bar Association, Los Angeles. 
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The Reader’s Viewpoint 





Credit Where Credit Is Due 


I read with a great deal of interest the 
article by Deputy Attorney General William 
P. Rogers in the August issue of the Journal 
of the American Judicature Society. The 
article was a splendid resume of the pro- 
gress made in improving the quality of law- 
yers appointed to the federal bench. As 
usual Bill Rogers left out any reference to 
the major part he has played in helping solve 
this problem. His reticence is as unusual as 
it is enviable. 

I have dealt with him since he was ap- 
pointed deputy attorney general. I happen- 
ed to be president of the Bar Association 
of the District of Columbia at the time he 
was appointed and discussed with him fully 
this problem and established the same type 
of arrangements which the American Bar 
Association has for the Bar Association of 
the District of Columbia in relation to local 
federal judges. Since that time I have been 
in direct contact with him either as a mem- 
ber of the Judicial Selection Committee of 
the Bar Association of the District of Colum- 
bia or as its chairman. I do not think any- 
one that has not been able to view Bill 
Rogers’ work in its entirety fully appreciates 
the magnificent job which he has done in con- 
nection with the federal judiciary. 

At the outset it was apparent to anyone 
who had contact with him that he was quite 
sincere and dedicated in his purpose of 
securing only the most capable lawyers for 
appointment to the local federal bench, in- 
cluding the Municipal Court of the District 
of Columbia. Since his appointment he has 
worked tirelessly and with great patience in 
this field. I have never known him to make a 
recommendation to the president that was 
not done until after a most exhaustive in- 
vestigation and study by him. As a practic- 
ing lawyer of many years’ experience and 
one who is intimately familiar with the af- 
fairs in the District of Columbia, he knows 


the type of person that would make a good 
judge. His yardsticks are prior experience as 
a practitioner, adequate judicial tempera- 
ment and as near a flawless moral character 
as it is possible to find. I would be remiss 
if I did not point out one other factor that 
I am sure he gives consideration to in making 
his recommendations. This factor can best 
be described as endeavoring to make appoint- 
ments to those who are not seeking the office 
but have to make considerable sacrifice in 
taking it. I have always thought that this was 
one of the primary characteristics of a good 
jurist. I believe that occupying the bench 
should come to a lawyer only after he has 
proved his capacity to succeed in private 
practice and more or less as an honor which 
the recipient has to make a sacrifice to re- 
ceive. 

Bill mentioned not at ail the many diffi- 
culties which he must undergo in making his 
recommendations. He is pressured, I believe, 
from every known type of organized group in 
the area. If for some good reason he takes 
what the newspapers consider too long a 
time in making the appointment, he is criti- 
cized. On the other hand, if he makes his 
recommendations too quickly, he is in for 
criticism. If he does not appoint the person 
whom the bulk of the organized groups 
favor, he is subject to criticism. He must con- 
sider the racial problem which is always diffi- 
cult to solve. He sits at the feet of Congress 
and must act in a manner which will antagon- 
ize the various members of Congress as little 
as possible. Despite all of these major handi- 
caps, and there are many more which time 
and good taste prevent me from mention- 
ing, he has stuck to his steadfast purpose of 
appointing the best type lawyer he can find 
to fill the post with a minimum of attention 
to political pressure. 

I have been a member of the bar of the 
District of Columbia for thirty years this Sep- 
tember. To my personal knowledge, over 
that time never has the relationship between 
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the organized bar and the Department of 
Justice been at a higher level nor never have 
we bettered the quality of appointments. It 
is my sincere belief that most of this pro- 
gress has been due to the dedicated effort of 
the Hon. William P. Rogers, and I would 
like to give him some modicum of credit for 
his high ideals and the steadfastness of pur- 
pose exercised by him over the years. 


Preston C. KING, Jr. 
Washington, D. C. 











Items in Brief 








THE BACK COVER this month listing 
“A Lawyer's Obligations” is reprinted through 
courtesy of The Florida Bar. A brief sum- 
mary of the basic tenets of the Canons of 
Professional Ethics, the text was prepared 
by a special committee of the bar and ap- 
peared first in the Florida Bar Journal. 





THE BOARDS OF GOVERNORS of both 
the Illinois State Bar and Chicago Bar Asso- 
ciations have approved a Code of Judicial 
Ethics consisting of 33 Canons governing the 
conduct of judges. The Chicago board ap- 
proved the code in April and the Illinois 
board on June 29. Approval of the code 
followed study and recommendations of a 
joint committee of the two associations ap- 
pointed two years ago. After separate drafts 
were made by the two groups, differences 
were reconciled and the present canons 
recommended. 





THE PHILADELPHIA BAR Association’s 
Subcommittee on Preventive Law for High 
School Students and Teachers has announced 
an expansion of its program to provide lec- 
tures at both public and Parochial schools 
and also to conduct monthly seminars for 
teachers. 
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THE SUPREME COURT of Missouri has 
named a committee to review present 
methods of character examination of appli- 
cants for admission to the bar of Missouri and 
to determine whether the method can be 
improved. The group will consider the prac- 
tice and procedures of other states, particu- 
larly with reference to the question of 
whether the character investigation should 
commence at the beginning of an applicant's 
study of law. 





A “RIGHT TO KNOW” law allowing ac- 
cess to records and meetings of interest to the 
public is now in effect in Pennsylvania fol- 
lowing passage by the state legislature. The 
bill, championed by newspaper organizations, 
requires municipal and some top state agen- 
cies to have open deliberations and records. 
Excluded are all state government depart- 
ments, all commissions and some boards. 





HOPE that the new Illinois Criminal Code 
being drafted by a joint committee of the 
Chicago and Illinois State Bar Associations 
will be ready for submission to the 1959 Gen- 
eral Assembly was expressed by Chairman 
Francis A. Allen in a progress report telling 
of the committee’s work since its formation 
last D--ember. In outlining the group's pro- 
gram of action, the chairman pointed out 
that interest in recodification of criminal law 
has not been confined to Illinois, but that 
Louisiana changed its code in 1942, Wiscon- 
sin adopted a new code in 1955 and that a 
number of other states, including Minnesota, 
are now working on similar projects. 





BECAUSE TWO NEWSPAPERMEN criti- 
cized Circuit Court Judge H. Dorsey, Jr., of 
Maryland in their weekly newspapers, the 
Lexington Park Enterprise, they were indicted 
before a Maryland Grand Jury on the techni- 
cal charge of maintaining a public nuisance 
and obstructing justice. (September 26, N. j. 
Law Journal.) Judge Dorsey, who sold the 
newspaper to Sheridan Fahnestock eleven 
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years ago, asked that the publisher and his 
managing editor, Alfred Toombs, be investi- 
gated by the jury after the pair had published 
news stories criticizing the judge’s appoint- 
ments to two new property review boards. 
They charged that the appointments, made 
in July to hear highway condemnation cases, 
had been inspired by political commitments. 


BAILIFFS TOP JUDGES in compensa- 
tion received in Detroit’s Common Pleas 
Court, according to an article in the Detroit 
Times. While judges receive a salary of 
only $18,000 a year, at least two of the court's 
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44 bailiffs received over $25,000 last year. 
The bailiffs are appointed for life by the 
legislature and their salaries are on a sliding 
scale depending on the amount of fees they 
collect. Records showing fees collected have 
been ruled not open to the public by one of 
the judges whose wife is a bailiff. 





STUDENTS METE OUT JUSTICE in the 
Juvenile Court of Muskegon County, Michi- 
gan, where they serve on the jury and hear 
traffic cases involving their own contempo- 
raries. The juries are composed of students 
and penalties are levied by the all-student 


jury. 





The Literature of 





Judwial Administration 











BOOKS 

It is our unhappy duty this month to list 
the last published writings of our great former 
president, the late Arthur T. Vanderbilt, chief 
justice of New Jersey. His Robert S. Marx 
lectures at the University of Cincinnati earlier 
this year, and published by the University,’ 
are a concise textbook on court organization 
and administration, modern judicial procedure 
and administration of appellate courts, and 
should have a wide distribution among judi- 
cial reform-minded individuals and groups. 
We also have a 3l-page pamphlet containing 
his last year's lecture before the Harvard Law 
School Association of New Jersey, “Famous 
Firsts in Jersey Jurisprudence,” and, finally, 
Seton Hall University’s Addresses on Profes- 
sional Responsibility,® the proceedings of a 
conference on that important subject in which 
he was a participant. 





1. Improving the Administration of Justice—Two 
Decades, Paper bound, 122 pp. 

2. The inaugural lecture of the Harvard Law 
School Association of New Jersey Annual Lecture 
Series, Paper, Feb. 23, 1956. 





In absence of an adequate American text- 
book on legal etiquette and courtroom 
decorum, thousands of American courts and 
law offices would find it profitable to procure 
a copy of the Canadian book of that title 
written by S. Tupper Bigelow, Ontario magis- 
trate, and published two years ago in Tor- 
onto.* Beginning with a general outline of 
the Canadian court system, it has chapters on 
how to address judges and other legal func- 
tionaries, courtroom decorum, the English 
language in court, and legal etiquette. We 
may disregard “Q.C.” and “My Lord” and 
still find a wealth of material applicable to 
our own professional activities and judicial 
proceedings. 

The one-hundredth anniversary of the birth 
of the great Chicago lawyer Clarence Darrow 
was the occasion for the republication in 


3. Papers presented May 5, 1956, edited and pub- 
lished by Seton Hall University School of Law. 
Newark, N. J., Cloth, 118 pp. 

4. Legal Etiquette and Court-room Decorum, 1955, 
Cloth, pp. V-140, The Carswell Company, Limited, 
Toronto, Canada. 
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paper-bound form of his autobiography.’ 
While there is much to admire in Darrow’s 
life and achievements, readers are cautioned 
against the philosophy of a man who admits 
at its close that to him life is not worthwhile 
and if he had had any choice, he would have 
declined the adventure — for the same reason 
that one does not seek advice on how to get 
rich from the man with the pointed stick 
picking up papers in the park. 

A number of new books shed light on 
various aspects of criminal justice. In The 
Sanctity of Life and the Criminal Law,* Glan- 
ville Williams examines modern attitudes 
toward control of conception, sterilization, 
artificial insemination, abortion, euthanasia 
and suicide, all in the light not only of the 
law but also of theology, biology, morals and 
sociology. The one aspect of this subject 
which he omits, the taking of human life in 
punishment for crime, is the subject of an- 
other entire book, Reflections on Hanging,’ 
by Arthur Koestler. He, himself once under 
sentence of death, Koestler led the recent 
movement for abolition of capital punishment, 
and his chief contribution was this book, 
syndicated in a London newspaper. A “preface 
for Americans” by Professor Edmond Cahn 
of New York University, is included. 

Other aspects of punishment for crime are 
dealt with in Guides for Sentencing,* a pub- 
lication of the National Probation and Parole 
Association, drawn up by its Advisory Coun- 
cil of Judges after a two-year study, to help 
judges decide what to do with persons found 
guilty of crime; and Parole in Principle and 
Practice,’ a record of the proceedings of the 
Second National Conference on Parole pub- 
lished by the N.P.P.A. to serve as a guide and 
manual for parole boards and staffs and a 
set of principles and standards representing 
the best in national thinking on therapeutic 


penology. 


5. The Story of My Life, 1957, 457 pp., Grosset & 
Dunlap, Inc... New York, $1.45. 

6. New York: Alfred A. Knopf, Ine., Cloth, 350 
pp., $5.00. 

7. New York: The Maemillan Company, 1957, 
Cloth, 214 pp., $4.50. 

8. Cloth, 99 pp., $2.00. 
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Also to be noted in the criminal field are 
the new Manual for Courts-Martial Practice 
and Appeal,’ by Benjamin Feld; Not 
Guilty,'' the story of some thirty-six actual 
cases in which an innocent man was con- 
victed, compiled by the late Judge Jerome 
Frank and his daughter, Barbara Frank; and 
The Prosecutor,’* Judge Bernard Botein’s 
novel depicting the tremendous power which 
may be wielded by an intelligent and un- 
scrupulous district attorney. 





ARTICLES 


Courts 


“The United States Supreme Court: Symbol of 
Orderly, Stable and Just Government,” by Herbert 
Brownell, Jr. American Bar Association Journal, 
July, 1957, pp. 595-599. 


Civil Procedure 

“The Comparative Negligence Rule,” by Wilbert 
McInerney. The Journal of the Bar Association of the 
District of Columbia, June, 1957, pp. 325-337. 

“The Comparative Negligence Rule,” by David G. 
Bress. The Journal of the Bar Association of the 
District of Columbia, May, 1957, pp. 260-271. 

“Evaluation of Medical Testimony,” by G. Cameron 
Buchanan, Michigan State Bar Journal, May, 1957, pp. 
28-34, 

“Settle or Go to Trial???” by Charles Belous, 
Queens Bar Bulletin, May, 1957, pp. 185-186. 


Congestion 
“Delays on Appeals to the Oregon Supreme Court,” 


by Thomas H. Tongue. Oregon Law Review, April, 
1957, pp. 253-264. 


Court Administration 
“The Use of Visual Aids in Courts of Review,” by 


Owen Rall. Northwestern University Law Review. 
March-April, 1957, pp. 90-100. 
Criminal Procedure 

“Criminal Justice and Probation,” by Daniel H. 
Wasserman. The Journal of the Cleveland Bar As- 
sociation, August, 1957, pp. 167, 176-179. 

“Judicial Process vs. Command Discipline: The 
Role of the Policy Directive and Its Limitations,” by 
James D. Newton and Howard S. Roberts. The 
George Washington Law Review, June, 1957, pp. 
6416-666. 

“The Lawyer’s Responsibility in Administration 


9. Cloth, pp. IIL-186, $2.00. 

10. New York: Oceana Publications, 1957, Cloth. 
192 pp., $5.00. 

ll. Garden City, N. Y.: Doubleday & Company, 
Ine., 1957, Cloth, 261 pp., $3.75. 

12. New York: Simon and Schuster, 1957, Cloth. 
273 pp., $3.50. 
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of Criminal Justice,” by Loyd Wright. The Florida 
Bar Journal, July, 1957, pp. 379-385. 

“Report of the Junior Section Committee of the 
New Jersey Bar Association on Indigent Criminal 
Representation.” New Jersey Law Journal, May 16, 
1957, pp. 1, 6-10, 13. 

“The United States Court of Military Appeals,” 
by Homer Ferguson. Michigan State Bar Journal, 
July, 1957, pp. 12-15. 


Ethics and Discipline 


“A Problem in Legal Ethics: Fair Trial,” by 
Joseph A. Ball. Journal of the State Bar of Calli- 
fornia, May-June, 1957, pp. 212-225. 

“The Case for Canon 35,” by Wayland B. Cedar- 
quist. Illinois Bar Journal, June, 1957, pp. 698-713. 

“Let Us Retain and Enforce Canon 35,” by John 
W. Delehant. Nebraska State Bar Journal, July, 1957, 
pp. 85-99. 

“Standards of Practice for Doctors and Lawyers,” 
by Charles Margett. New York State Bar Bulletin, 
June, 1957, pp. 187-197. 


Family Law 


“Fairness to the Juvenile Offender,” by Monrad G. 
Paulsen. Minnesota Law Review, April, 1957, pp. 
547-576. 


International and Comparative 
Judicial Administration 


“Aspects of French Criminal Procedure,” by Doris 
Jonas Freed. Louisiana Law Review, June, 1957, pp. 
730-755. 

“A Summary Description: The English Judicial 
System,” by F. H. Lawson, American Bar Association 
Journal, May, 1957, pp. 403, 406, 411. 

“Comparative Study of the Law of Criminal Pro- 
cedure in NATO Countries Under the NATO Status 
of Forces Agreement,” by Edmund H. Schwenk. The 
North Carolina Law Review, April, 1957, pp. 358-379. 

“The Federal Courts of the New German Republic,” 
by Marguerite Rawalt. Women Lawyers Journal, 
Spring Issue, pp. 7-9, 22-23. 

“The Future of the Legal Profession in England,” 
by Cincinnati L. Rev. Law Review Digest, November- 
December, 1956, pp. 67-76. 

“The Succession of the International Court of Jus- 
tice to the Permanent Court of International Justice,” 
by Manley O. Hudson. The American Journal of 
International Law, July, 1957, pp. 569-573. 


Judges 
“Administration of the Law,” by Simon E. Sobeloff. 
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Journal of the National Association of Referees in 
Bankruptcy, July, 1957, pp. 67-68. 

“The Selection of Federal Judges: The Work of 
the Federal Judiciary Committee,’ by Edward J. 
Fox, Jr. American Bar Association Journal, July, 
1957, pp. 685-688. 

“Sentencing Goals: Real and Ideal,” by Sol Rubin. 
Federal Probation, June, 1957, pp. 51-56. 


Judicial Administration 


“The Role of the Federal Courts in the Adminis- 
tion of Justice,” by Potter Stewart. Ohio Bar, June 
3, 1957, pp. 475-482. 


Judicial Reform 


“The Union of Law and Equity,” by Charles W. 
Joiner and Ray A. Geddes. Michigan Law Review, 
June, 1957, pp. 1059-1114. 


dury Trial 


“Trial by Jury,” by Joseph A. Ball. Journal of the 
State Bar of California, July-August, 1957, pp. 313- 
328. 

“Special Verdicts,’ by Jack R. Alton. Ohio Bar, 
August 12, 1957, pp. 657-665. 


Legal Aid 
“A Public Defender System for New York State?” 
“Yes—With Some Qualifications,’ by Orison S. Mar- 
den. “No Public Defender System in New York 
State,” by Edward J. Dimock. New York State Bar 
Bulletin, July, 1957, pp. 289-308. 
“Why I Believe in Legal Aid: Equal Justice for 
All in America,” by Glenn R. Winters. American 
Bar Association Journal, July, 1957, pp. 617-620. 


Legal Education and Bar Admission 


“Character Examination,’ by Milton D. Green. 
Journal of the Missouri Bar, August, 1957, pp. 139-141. 

“The Committee on Character and Fitness: The 
Supreme Court’s Private Investigators!” by Jerome 
S. Weiss. Illinois Bar Journal, August, 1957, pp. 818- 
825. 

“The Job of the American Law School,” by John 
Ritchie. Chicago Bar Record, September, 1957, pp. 
455-460. 

“Legal Education and Professional Responsibili- 
ties,” by Giles J. Patterson. The Florida Bar Journal, 
April, 1957, pp. 165-170. 

“How to Pass the Bar Examination,” by William G. 
Dreisbach. The Florida Bar Journal, July, 1957, pp. 
395-400. 
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The American Judicature Society is a national legal organization founded 
in 1913 to promote the efficient administration of justice. Since its inception, 
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A Lawyer's Obligations 


To aid in and improve the administration of justice, civil and criminal, as an Officer 
of the Court and a Minister of the Law. 


Preamble to Canons of Professional Ethics; Canons 4, 5, 9, 12, 
15, 20, 22, 29, 30, and 32 


To conduct his practice in the spirit of public service, with personal earnings in- 
cidental to his primary purpose of serving the public. 


Definition of Profession; Preamble to Canons; 
Canons 12 and 33 


To be candid, fair, courteous, and respectful to the Courts at all times; to support 
them against unjust criticism and clamor; and to see that only judicially-fit 
persons are selected or continued as Judges. 

Canons 1, 2, 22, 32, and 41 


To give candid counsel to his Clients; to respect their confidences and avoid con- 
flicting interests; to be responsible for litigation, controlling the incidents of 
trial; and to give undivided fidelity to his Clients but to obey his own con- 
science rather than theirs, recognizing that his great trust as a lawyer is to 
be performed within the bounds of the law. 


Canons 6-8, 11, 15, 16, 18, 24, 30-32, 
35, 37, 38, 41, and 44 


To be candid and fair to his Fellow-Lawyers, avoiding ill-will and personalities; 
and to expose without fear before the proper tribunals corruption and dis- 
honest or unethical conduct in the profession. 

Canons 7, 9, 17, 22, 24, 25, 28, and 29 


To refrain from soliciting professional employment through any agent or ad- 
vertising, or in any other way forbidden by the letter or spirit of the Canons 
of Professional Ethics; and to refrain from encroaching upon the professional 
employment of other lawyers, from stirring up strife and litigation, and from 
acquiring an interest in the litigation he is conducting. 

Canons 7, 10, 27, 28, 42, 43, and 46 


To strive at all times to uphold the honor and maintain the dignity of the legal 
profession; find his highest honor in a deserved reputation for fidelity to pri- 
vate trust and to public duty as an honest man and as a patriotic and loyal 
citizen; and attain, as the highest reward that can come to a lawyer, the 
esteem of his professional brethren. 


Canons 11, 29, and 32 


(Prepared and published by The Florida Bar, 1957) 
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